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l. Introduction

[1] THE COURT: Before the Court are two petitions, both brought pursuant to the
Patients Property Act, R.S.B.C. 1996, c. 349 [PPA] in respect of Donald Willaim
Reilly.

[2] In a petition filed in the Kelowna Registry, Monika Boston, Mr. Reilly's spouse,
seeks a declaration that Mr. Reilly is, by reason of mental infirmity, incapable of
managing himself. She also seeks an order appointing herself as the committee of

his person.

[3] Melanie Francescutti and Scott Reilly, Mr. Reilly's adult children (together, the
“Siblings”) oppose that application. They filed their own petition in the Vernon
Registry. In addition to a declaration that Mr. Reilly is incapable of managing himself,
they also seek a declaration that he is incapable of managing his affairs. The
Siblings seek an order for their appointment as the joint committees of both the

person and the affairs of Mr. Reilly.

[4] The Public Guardian and Trustee (“PGT”) has been served with the petitions.
She has filed a response taking no position on the relief sought in either proceeding.
She has advised that she does not require the deposit of a bond or other security in

the case that the Siblings are appointed as the committee of Mr. Reilly's affairs.

[5] As Ms. Boston has not sought the appointment of Mr. Reilly's affairs, the
primary issue before the Court is which of the two sets of petitioners should be

appointed committee of the person of Mr. Reilly.

[6] As the parties have done in their affidavits, and meaning no disrespect, for
the balance of these reasons, | will refer to all of the parties, including Mr. Reilly, by

their first names.

. Background

[7] Donald is currently 84 years old. He and Monika, who is 79, have been in a

marriage-like relationship for 22 years. The Siblings are Donald’s only two children.
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[8] Until January 7, 2026, Donald and Monika lived together in Kelowna for the
22 years they have been together. On that date, Monika arranged for Donald to be in
a care facility in Kelowna. Two days later, Melanie made arrangements to transfer
Donald to her home in Vernon, where she has provided for his care since.

[9] On January 8, 2026, Dr. Bystrom examined Donald and concluded that he
was, by reason of Alzheimer’s / dementia, incapable of managing himself or his
affairs. Dr. Bystrom is of the view that Donald’s ability to manage his affairs is not

likely to improve.

[10] Based on an examination conducted on March 9, 2026, Dr. Andre Spiess
came to the same conclusion regarding Donald’s capacity to manage himself or his
affairs. He adds that Donald is “fully dependent on others for his care”. Dr. Spiess

deposes:

8. It is my opinion that Mr Reilly suffers from mental infirmity arising from
vascular dementia which is generally not a reversable condition.

9. Due to the nature of his condition, there is very little likelihood that the
conditions of Mr. Reilly will improve or that he will be able to care for himself
in the future.

[ll. Discussion and Analysis
A. Preliminary issue: Effect of service of the petitions on Donald

[11] There is no dispute that Donald is incapable of managing himself or his
affairs. Drs. Bystrom and Spiess have sworn affidavits that is the case.

[12] However, before | can proceed with my determination of the competing
petitions without service of those petitions on Donald, | must be satisfied that service
would be injurious to his health or would, for any other reason, be inadvisable to his
interest: PPA, s. 2(4).

[13] Inthat regard, Dr. Bystrom has indicated service would be harmful. Dr. Spiess
is more equivocal. He does not think that service would "necessarily" be harmful. In
my view, that evidence, that is, one of “harm” and one in which the possibility of

harm cannot be eliminated, is sufficient to conclude that, at the very least, service on
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Donald would be “inadvisable”. Accordingly, | dispense with the requirement for

service on him.

B. Is Donald incapable?

[14] Based on the evidence of Drs. Bystrom and Spiess, | am satisfied that,
because of mental infirmity arising from disease, age, or otherwise, Donald is

incapable of managing himself or his affairs. | make that declaration.
[15] I now turn to the choice of committee.

C. Appointment of committee
1. Appointment of committee of Donald’s affairs

[16] As noted, only the Siblings seek an order to be appointed as the committee of
Donald’s affairs. While Monika does not expressly consent to that appointment, she

does not make any submissions in opposition.
[17] Inmy view, it is appropriate that the Siblings are so appointed.

[18] On that assessment, the documentary evidence is of significant assistance in
discerning Donald's wishes. Specifically, in May 2017, Donald granted Scott and,
alternatively, Melanie with a power of attorney to “be exercised during any
subsequent mental infirmity on [his] part". Under the power of attorney, the attorneys
were expressly empowered to “make decisions on [his] behalf in relation to [his]

financial affairs”.

[19] At the same time, Donald also executed a will naming Melanie and Scott as
his joint executors and beneficiaries. As Donald and Monika had, in March 2013,
agreed to keep their assets separate, he expressly did not provide for Monika in his

will.

[20] There is no doubt, that by making the arrangements he did at a time when he

was capable, Donald trusted his children to take care of his financial affairs. The fact
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that they are also beneficiaries of his estate is also an indication of his wishes

regarding the control of his assets.

[21] Inmy view it is appropriate to appoint the Siblings as the joint committees of
Donald’s estate, with the ability to act separately and without bond or other

restriction.
[22] | make that order.

[23] I now turn to the issue of the appointment of the committee of Donald’s

person.

2. Appointment of committee of Donald’s person

[24] The PPA does not prescribe criteria for the selection of an appropriate
committee. However, in Stewart (Re), 2014 BCSC 2321 at para. 29, Justice
Masuhara summarized the factors that are relevant to the matter of a suitable
committee for an incapable adult. As Masuhara J. notes, the list is not exhaustive.
The inquiry is fact specific, and a particular factor may or may not attract different

weight, depending on the circumstances: Stewart (Re) at para. 30.

[25] Ultimately, there can be little dispute that the “best interests of the patient” are
paramount in the fact-specific context of the individual: Anderson v. Vranich, 2021

BCSC 1821 at para. 12. | will consider the relevant Stewart factors through that lens.

Did the patient express a wish when he was capable of forming such a
wish?

[26] As noted, by his execution of the power of attorney and will, Donald’s wishes
with respect to his estate are clear. However, having not signed a representation
agreement, his pre-incapacity wishes regarding the care of his person are less

certain.
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Are immediate family members in agreement with the appointment?

[27] The only immediate family members are involved in these proceedings—that
is, Donald's spouse and children. They are clearly not ad idem as to the appropriate

appointment.

[28] In addition to those immediate family members, there is evidence of other
family members. In support of the Siblings' appointment (or, more accurately put, in
opposition to Monika's appointment), the Siblings have referred to text messages
from several of Donald's grandchildren (Melanie’s children) in which the
grandchildren question Monika's decision for Donald to reside at a care facility. They
state their preference that their grandfather reside with Melanie in her home.

[29] Notably, despite the preference for Donald's residence, none of the text
messages appear to question Monika's love and affection for Donald, nor do they
suggest that she bears any malicious or mala fide intent in her preference for Donald
to live at the care facility. In my view, the messages from the grandchildren are
indicative, not of any opposition to the appointment of Monika per se, but to the

possibility that their grandfather may have to live in a care facility.

[30] Donald's sister, Barbara Kasperski, supports Monika's appointment. While
she expresses concern about whether Donald is receiving appropriate medical
supervision and care while residing in Melanie's home, she does not expressly

oppose the appointment of either Sibling personally.

[31] I acknowledge, of course, that neither the grandchildren nor Ms. Kasperski
have any direct day-to-day knowledge of Donald’s needs or the care he is receiving
in Melanie's home or could receive in the care facility. In that respect, their views are

of minimal value.

[32] However, their evidence is notable in that neither appears to oppose the
individuals who are seeking appointment. To the contrary, not only do the
grandchildren's texts, in particular, speak in glowing terms of Monika, they confirm

the strength of the relationship between Monika and Donald, at least from their
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perspective. In that way, while far from determinative, the evidence of the family

members favours the appointment of Monika.

Will the proposed committee be likely to consult with immediate family
members about the appropriate care of the patient?

[33] To their credit, as early as July 2025, the parties made attempts to work
together to come up with a care plan for Donald. They discussed both options, that

is, care in a care facility and in Melanie's home.

[34] While both committees had, and have, their preference, neither was opposed
to the other’s proposed care plan. Indeed, communications between the parties
indicate that seven days before she took Donald to the care facility, Monika had
agreed that he would move into Melanie's home. At the time, the parties also had
been in communications with the care facility, and Melanie acknowledged that

Donald would “eventually” have to go to the care facility.

[35] However, | accept, as the Siblings argue, that Monika's decision to relocate
Donald to the care facility when she did was unilateral and made with little to no
consultation with the Siblings. While Monika says that she was concerned about
future availability and had to make an immediate decision, she did not convey that to
the Siblings. | accept that the move on January 7, 2026, took the Siblings by surprise

and is a factor in the current level of distrust between the parties.

[36] While Monika agreed to move Donald to Melanie's home after two days at the
care facility, the text messages between the parties indicate that agreement was not
indefinite. Rather, Monika anticipated that he would stay there "for a week", after
which, she suggested that "we need to have a conversation about his future care."
That conversation does not appear to have occurred. Donald remains in Melanie's

care.

[37] Itis clear the proposed committees have different, strongly held views about
the appropriate care for Donald. | have little doubt that the person who is not granted

committeeship will not be satisfied with the form of care that is provided by the other.
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It also seems reasonably clear that each possible committee will proceed in the
manner they deem best, without consultation. In other words, the likelihood of either
of the proposed committees having any meaningful consultation with the other,

certainly about Donald's residence, is slim.

[38] The question is the willingness of the proposed committee to at least consider

the views of the other.

[39] Inthatregard, as | have noted, despite the unilateral move in January 2026,
Monika did agree to place Donald in Melanie's care, only two days later. | do not
take that agreement as a concession that Monika agrees that Donald should remain
in Melanie's care, but as an effort to sort out what is best for Donald, in consultation
with the Siblings.

[40] Unfortunately, in the time that he has been residing with Melanie, Monika has
had minimal contact with Donald for significant periods of time, including a period of
up to six weeks. | infer that has resulted in Monika having no say about his care in

that time.

[41] Each of Monika and Melanie blame the other for the lack of contact and

communication. In my view, the evidence supports Monika's position.

[42] For example, text messages from Monika to Melanie in late January and early
February 2026 indicate that Monika sought visits with Donald in that period. Melanie
appears not to respond to some of those texts. In response to a text message in
which Monika wrote: "It's my birthday today and it is breaking my heart that | haven't
seen [Donald] for 3 weeks- when can | see him?", Melanie replied: "Have your
lawyer contact mine" and provided her lawyer’s contact information. Melanie sent the

identical response to other of Monika’s texts.

[43] Monika was only able to obtain regular weekly visits with Donald in March
2026, after she was forced to apply to court for an order to allowing her those visits.

Melanie opposed that application.
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[44] | appreciate that the proposed committees have different ideas about the
appropriate care for their loved one. However, it seems to me, even if meaningful
consultation is unlikely, some modicum of communication should be and could be

maintained. In my view, Monika is more likely to maintain that communication.

Level of previous involvement of the proposed committee with the
patient

[45] Donald had lived in his family home with Monika for some 22 years, including
from the onset of his illness in approximately 2021. As a result, Monika is familiar
with his routines and preferences of daily living, as well as his mental, emotional,
and physical needs. Notably, she is also familiar with the deterioration of his
condition over the past three years and the effect that has had on him and his

routine.

[46] Prior to January, Melanie visited her father “as much as [she] could”.
However, those visits were limited to holidays and birthdays, and for an unspecified
number of meals and visits. Scott visited his father three to four times a year for
three to four days at a time. While | accept that both Siblings made a laudable effort

to see their father, there is a difference between short visits and day-to-day routine.

[47] Undoubtedly, for the 22 years prior to January 2026, Monika was most

significantly involved with Donald's daily needs and preferences.

Level of understanding of the patient's situation

[48] As his current caregiver, Melanie has an understanding of Donald's current
needs. | accept that she has taken steps to establish a well-considered plan that
takes those needs into account, including his need for routine, social activities,

connection with the community, personal care, and cognitive supports.

[49] While Monika does not currently provide care for Donald, she has cared for
him at a time that he was incapable, including the period of the deterioration in his
condition. In my view, that time gave her insight, not only into the level of the care he

requires, but also the realities of the impact of the continuing deterioration. | am
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satisfied that Monika's level of understanding of Donald's situation is comparable, if

not better, than Melanie's.

Appropriate plan of care and management for the patient and the ability
to carry it out

[50] There is no medical evidence that Donald's medical needs are not being met
while he resides in Melanie's home. However, as | alluded to previously, the lack of
contact that Donald is afforded with Monika is, in my view, problematic. Regardless
of fault, it is clear that given the relationship between Monika and Melanie, Donald's
continued residence in Melanie's home will limit the contact afforded to Monika. | can
only conclude that after 22 years of daily contact and affection, that limited contact is

not beneficial for Donald.

[51] Moreover, Melanie's future plans for Donald's continued care are not certain.
Specifically, Melanie's ability to devote herself to Donald's care is possible by the
fact that she has taken a leave of absence from work. There is no evidence
regarding how long she intends to stay off work, nor has she provided any
assurance that her leave could continue indefinitely. She has not provided any plan

for Donald's care in the case that she is required to return to work.

[52] Assuming she does return to work, that return will undoubtedly result in a
significant disruption to Donald, including to the routine and stability that Melanie has
made an effort to establish.

[53] Likewise, Monika's plans for care in the facility are also not without its
drawbacks. As the Siblings have suggested, the cost of the facility, which is just
barely within Donald's budget, is a significant factor, especially given that there is no
medical opinion that Donald currently requires that level of care.

[54] While the Siblings concede that Donald will require professional care in the
future, they argue that incurring that cost now only serves to deplete his resources
that they will need later. They also suggest that Monika's age, 79, makes her ability

to cope with future changes uncertain.
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[55] Of the Siblings’ arguments, the cost of the facility is most compelling.
However, while | appreciate that the financial advantage of refraining from incurring
those costs now, it does not come without other costs—most notably being the
emotional cost to Donald.

[56] First, there is no dispute that Donald will have to move eventually, which will
cause further significant disruption that cannot be in Donald's best interest. Making
that change sooner rather than later may well serve to limit the effect of that

disruption on him.

[57] Second, other than the visiting hours imposed by the care facility, neither
Monika nor the Siblings will be limited in their ability to visit Donald at their
convenience and without the need to consult others’ schedules or preferences.
Monika intends to visit daily, something she is precluded from doing now.

[58] The proximity of the care facility to the community in which Donald resided
with Monika may also facilitate visits, not only from Monika, but from friends that he
had developed over the years. It is undisputed that those social contacts and the
familiarity of the surroundings are beneficial for Donald.

[59] Without doubt, the cost of Donald's care must be within his financial ability. It
currently is. That being the case, in my view, the social and emotional benefits that
Donald will derive from staying in the care facility outweigh the financial cost of him
doing so.

Does a division of responsibility between the patient's estate and the
patient's person to different persons serve the interests of the patient?

[60] I have already determined that it is appropriate to appoint the Siblings as the
joint committees of Donald’s estate. Referring to the decision in Anderson, the
Siblings argue that, given the conflict between them and Monika, that appointment
alone is sufficient basis on which to also appoint the Siblings as committee of his

person.
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[61] | do not accept that the issue is that simple. Indeed, if it were, there would be
no need to consider the other factors that | have reviewed above. In my view, those

factors favour Monika's appointment as the committee of the person.

[62] For the reasons | have set out above, | am satisfied that the Stewart factors
overwhelmingly favour Monika's appointment as the committee of Donald's person,
S0 as to tip the balance in favour of that appointment, despite the division of

responsibility.

[63] | make that order. Monika will be appointed as the committee of Donald’s

person.

D. Monika’s application for funds

[64] For the first time in oral submissions, Monika proposed a monetary allowance
of $1,000 from the estate for Donald's day-to-day spending. However, with no
budget or other information to justify that amount, and particularly given the limited
finances available, | decline to make that order. However, Monika has leave to re-
apply if deemed necessary in the future.

V. Summary of declarations and orders

[65] To summarize the above declarations and orders:

a) Pursuant to s. 2(3) of the PPA, the requirement to serve Donald with the

petitions is dispensed with;

b) Pursuant to s. 3(1) of the PPA, Donald is incapable of managing himself or
his affairs;

c) Pursuantto s. 6(1) of the PPA:

I. Melanie and Scott are appointed as the joint committees of Donald’s
estate, with the ability to act separately and without bond or other

restriction; and
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ii. Monika is appointed as the committee of Donald’s person; and

d) Monika has leave to apply for the payment of funds from Donald’s estate

for his day-to-day needs.

V. Costs

[66] | am satisfied in this case that all parties were acting in what they believed to
be the best interests of the patient. Accordingly, it is typically the case that
reasonable costs and expenses of the parties will be paid out of the estate on a full

indemnity basis.

[67] In this case, though, there does seem to be some evidence of a limited ability

of the estate to bear those costs.

[68] Are there any submissions on the respective costs being borne by the estate

on a full indemnity basis?

[69] CNSL D. GRIFFIN: | don't have any further submissions on that, only that it is

as sought.
[70] THE COURT: Thank you. Ms. Sali? You are on mute, counsel.

[71] CNSL T. SALI: Justice Ahmad, I'm sorry, but | am having a very difficult time
with the sound in the courtroom, hearing you, but | believe you are asking about
costs, and it's our position that our costs are to be paid from the estate on a
full-indemnity basis, and | have no further submissions on that.

[72] THE COURT: | see. Okay, thank you. Given | am satisfied, as | said, that the
parties were acting on what they believed to be the best interests, | will therefore
order that reasonable costs and expenses of the parties are to be paid out of the

estate on a full-indemnity basis.

[73] CNSL D. GRIFFIN: If I may, Madam Justice, because | am not sure with the
division of committeeship and having Monika's account paid through the estate,

which ultimately is a reporting requirement that the siblings will have to the Public
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Guardian, the Public Guardian certainly | know can review the account as paid for
their counsel and costs, | don't know if that same right would apply, unless we
somehow mention that that's the case, that both would still be subject to the PGT's

review.

[74] THE COURT: Well --

[75] CNSL D. GRIFFIN: | admit to not knowing, but --

[76] THE COURT: Well, you are more familiar with this than | would be.

[77] CNSL D. GRIFFIN: Yes, and my familiarity is that it's the Public Guardian's
position that on the first passing of accounts, that the committee that's appointed, the
costs that are paid on -- because again, they speak to the -- on a special cost basis,

that that is still subject to review.

[78] THE COURT: Well, | think both sets of costs would be subject to the same

review --
[79] CNSL D. GRIFFIN: That again would be my assumption, but --

[80] THE COURT: -- by the PGT. ...all of the normal rules and practice with
respect to the passing of the accounts will apply, and the approval of any amounts

that are coming out of the estate is not being obviated in this case.

[81] CNSL D. GRIFFIN: Okay, yeah, that's -- as long as that's the understanding
with my friend, then it makes sense.

[82] THE COURT: Absolutely. Thank you. Okay, thank you, that concludes these

reasons.

‘Ahmad J.”
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